sixteen years in private equity before co-founding B Lab. 4 First, B Lab created a certification process for socially minded businesses. After recognizing the inadequacy of existing corporate law for social enterprises, the organization worked to draft model legislation to create a new kind of corporation-one that places social benefit above profit. 5 A version of this model legislation has been adopted in nineteen states and the District of Columbia to date. 6 This Comment provides a critical look at benefit corporations, a new type of legal business form for businesses that are motivated to create social and environmental benefits as well as profits. This Comment explains the evolution of and need for a business form that is unrestrained by the wealth maximization norms of traditional corporations. It explains the main goals of benefit corporation legislation and its success thus far. The benefits of adopting benefit corporation legislation are threefold. First, it provides socially conscious and mission-driven companies with enhanced legal protection, especially in change of control scenarios, and a clear mandate of fiduciary duty. Second, it provides socially conscious, sustainable companies with legitimate branding as a company that "walks the walk" rather than only "talks the talk." Third, it provides additional financing opportunities, including patient capital, and has the potential to provide additional financial benefits as more states adopt the new entity form.
This Comment also discusses criticisms of the legislation and provides context and counterpoints to the most persistent critiques. Finally, this Comment addresses the need for benefit corporation legislation in Kansas and concludes that Kansas should adopt the legislation and the recommendations for select provisions provided. 
II. BACKGROUND

A. B Lab and B Corp Certification
B Corp Certification and incorporation as a benefit corporation are not the same. 8 A company may choose to incorporate as a benefit corporation in a state that recognizes it as a legal entity and may also become certified as a "B Corp," or it may choose only one or the other. It is not necessary for a company to be B Corp certified if it is incorporated as a benefit corporation, although B Corp status may add value.
10 B Lab created the certification for businesses, much like the "Fair Trade" or "Organic" product certifications that consumers are familiar with, in an effort to aid consumers in differentiating between good companies and companies with good marketing.
B Corp
Certification is a certification for the company rather than the company's individual products. The certification process attempts to measure impact on non-shareholder stakeholders and scores each business on a range of categories in four primary impact areas: employees, consumers, the community, and the environment. 12 Businesses scoring above a threshold number are eligible for B Corp Certification. 12. Why Become a B Corp?, BENEFIT CORP. INFO. CTR., http://www.bcorporation.net/becomea-b-corp/how-to-become-a-b-corp (last visited Oct. 23, 2013). The definition of "stakeholder" is imprecise and often debated among organizational management and business ethics scholars. Generally, it refers to people and entities that are affected by a corporation's behavior. For this Comment, the term "stakeholder" includes financial and non-financial stakeholders. Thus, "stakeholder" includes creditors, investors, and shareholders, and also employees, customers, suppliers, and communities. See, e.g., R. EDWARD 15 The Impact Assessment created by B Lab is free to anyone and businesses are encouraged to use the tool for selfgovernance and benchmarking purposes. To become certified, however, a business is required to pay a certification fee (based on revenue), work with a B Lab advisor, submit supporting documentation, be subject to periodic auditing, and publish an Impact Assessment report annually. 16 The company must also amend its governing documents. 17 B Lab requires most businesses to amend their governing documents to include language that expands traditional corporate responsibilities by requiring consideration of non-shareholder stakeholder interests, namely employees, consumers, the community, and the environment. 18 The legal effect of amending a corporation's governing documents is dependent on state law, and specifically whether the incorporating state has a constituency statute. 19 Although courts may give some deference to inclusion of these rights and responsibilities in the corporation's articles, they may not successfully overrule the shareholder profit maximization norm in certain situations.
14. BENEFIT CORP. INFO CTR., http://www.bcorporation.net/become-a-b-corp/how-to-become-a-b-corp (last visited Oct. 23, 2013) (explaining the process and requirements to become a benefit corporation).
17. Depending on how and where the company is legally organized, it may need to amend its governing documents. See generally Legal Roadmap, BENEFIT CORP. INFO. CTR., http://www.bcorporation.net/become-a-b-corp/how-to-become-a-b-corp/1057-legal-roadmap (last visited Nov. 8, 2013). For example, corporations organized in states without constituency statutes and LLCs must amend their articles of incorporation to include specific language before two years after receiving B Corp Certification. Corporations organized in states that have adopted benefit corporation legislation may have to amend their governing documents or elect benefit corporation status. Corporate Legal Roadmap, BENEFIT CORP. INFO. CTR., http://www.bcorporation.net/becomea-b-corp/how-to-become-a-b-corp/1061-corporation-legal-roadmap (last visited Nov. 8, 2013 
B. Existing Business Forms
Businesses with models that pursue a dual mission of making a profit and providing a social benefit-social enterprises-are constrained by the choice of business forms available. 20 The nonprofit form is not always a viable choice because nonprofits are unable to distribute profits and be privately owned. 21 Nonprofits face difficulties in raising capital (both debt and equity) and have additional operational burdens imposed on them to maintain tax-exempt status. 22 Further, the trend among nonprofits has been increasingly to rely on the revenue generated in furtherance of their social purpose ("earned" revenue) and less on philanthropic and government support. 23 Operating costs for nonprofits have been increasing, private donations and governmental support have decreased, the number of nonprofit organizations has increased substantially causing competition for funds, and demand for the services provided by nonprofits has increased. 24 This has caused many nonprofits to walk a fine line to keep their tax-exempt status and others to seek a for-profit form that better suits their needs.
B Lab founder, Jay Coen Gilbert summed up the problem while presenting at TedxPhilly in 2010 like this:
Nonprofits, as wonderful as they are, and as many places as the market cannot reach, and as important as that is for nonprofits to be there-it's really tough to do scalable change when you are walking around at the beginning of every year with a begging bowl hoping that people take whatever is left in their pocket at the end of the year and give it to you 20 for a definition of social enterprise that excludes socially responsible businesses without a specific social mission that drives the organization). For the purposes of this paper, a "social enterprise" is an organization that has social benefit as its primary mission or that adopts a dual mission of profit and social benefit. See MARK J. LANE, SOCIAL ENTERPRISE: EMPOWERING MISSION-DRIVEN ENTREPRENEURS 7 (2011) (adopting a similar definition) (" [F] or purposes of this book, 'social enterprise' will refer to any business model that, to a significant degree, has a mission-driven motive . . . which may be exclusive of a profit motive or blended with one.").
21 to do your good works. Alms for the poor is not going to be sufficient. So the hard reality is that we have no choice but to harness the power of business to solve social and environmental problems. 25 One of the most widely used forms of for-profit business is the corporation. There are many reasons why businesses choose the corporate form over other for-profit forms, including liability concerns, tax considerations, profit disbursement, and availability of financing. 26 Limited liability companies (LLCs) are a popular choice for social entrepreneurs because of the inherent flexibility in structure and organization, but the LLC form has drawbacks as well. Membership interests in LLCs are typically not as liquid as shares in a corporation; LLCs are unable to operate as publicly traded companies; and institutional investors and other sophisticated investors are less inclined to invest in an LLC.
27
C. Traditional Corporate Law
The long legal and social history of profit maximization as the central purpose of a corporation is at odds with the dual missions of social entrepreneurs. Social entrepreneurs fear that under traditional corporate law, they will be forced to make decisions that maximize profit for the corporation's owners rather than pursue the social purpose of the company, or make decisions that harm society or undermine the company's core values in pursuit of profit maximization. There is much debate over the extent to which directors and officers of corporations may pursue social purposes without breaching their fiduciary duties to shareholders. 28 There are three levels of judicial scrutiny afforded to business decisions depending on the context in which the decision was made.
29
When making day-to-day business decisions, directors are typically protected by the lenient business judgment rule. The business judgment rule "is a presumption that in making a business decision the directors of a corporation acted on an informed basis, in good faith and in the honest belief that the action taken was in the best interests of the company."
30
The effect is a very high degree of judicial deference to director decisionmaking when the business judgment rule applies.
The business judgment rule is rebutted if, in a suit against a corporation's directors, a plaintiff can show that the directors' decisionmaking process was grossly negligent, was not made in good faith, or was tainted by a conflict of interest. 31 Lack of good faith consists, inter alia, of conscious disregard of a known duty to act. 32 Thus, shareholders wishing to challenge directors' day-to-day decisions-in which the directors considered the interests of non-shareholder stakeholders and failed to increase profits normally-are barred by the business judgment rule as long as directors can show some rational connection between the decision and shareholder benefit, either in the short-term or long-term. 33 But what of a director who explicitly decides to pursue social good over profit? For a company that has made a commitment not to pursue profit at the expense of society or for a company with a primary goal of social benefit, director decisions that explicitly fail to take into account shareholder wealth maximization would likely not be afforded protection by the business judgment rule because the directors would have consciously disregarded a known duty and therefore would not have http://blogs.law.harvard.edu/corpgov/2012/05/13/benefit-corporations-vs-regular-corporations-aharmful-dichotomy/ (" [F] or the vast majority of corporate decisions, there is no legal restriction on directors' ability to consider the interests of other stakeholders . . . .").
29. The strictest level of scrutiny is typically reserved for breach of duty of loyalty cases, which include situations in which the directors have a conflict of interest or in which they have acted other than in good faith. ) ("A board may have regard for various constituencies in discharging its responsibilities, provided there are rationally related benefits accruing to the stockholders."). If the plaintiff fails to rebut the business judgment rule, the burden of persuasion is on the plaintiff to prove waste, "an expenditure of corporate funds or a disposition of corporate assets for which no consideration is received in exchange and for which there is no rational business purpose." 1 PRINCIPLES OF CORPORATE GOVERNANCE § 1.42 (1994). In the context of a social enterprise deciding to sacrifice profits by using corporate resources to further its social mission, it is possible that a court would find waste. acted in good faith. 34 When director attempts to defend against corporate takeover attempts are challenged, courts look at director decisions with enhanced scrutiny because takeover defenses necessarily have the effect of entrenching the directors in office. 35 Under standards established in Unocal Corporation v. Mesa Petroleum Company, directors are given protection of the business judgment rule only if they can initially show as a threshold matter that they were responding in good faith to a legitimate threat to the corporation and the responsive actions taken were "reasonable" in light of the threat. 36 Applying Unocal standards in eBay Domestic Holdings, Inc. v. Newmark, the Delaware Court of Chancery refused to uphold the shareholder rights plan adopted by the original founders-Craig Newmark and Jim Buckmaster-of Craigslist in an attempt to keep eBay from buying a controlling block of the stock. 37 The relevant commentary from the eBay case is that the court rejected the proposition that the premise of the rights plan-which specifically stated the public-service mission of the company-was a legitimate corporate policy that would be protected by the business judgment rule. 38 The court further stated:
Having chosen a for-profit corporate form, the craigslist directors are bound by the fiduciary duties and standards that accompany that form. Those standards include acting to promote the value of the corporation for the benefit of its stockholders. The "Inc." after the company name has to mean at least that. Thus, I cannot accept as valid for the purposes of implementing the Rights Plan a corporate policy that specifically, clearly, and admittedly seeks not to maximize the economic value of a for-profit Delaware corporation for the benefit of its stockholders. . . .
39
Based on the analysis of the Delaware Chancery Court, protecting a 41 A director in this context no longer has the ability to consider non-shareholder stakeholders and defend the decision by pointing to some potential long-term benefit to shareholders. Directors have a duty to sell to the highest bidder. In a Revlon scenario, a social enterprise would therefore be forced to take the highest offer regardless of the likelihood of the acquiring company carrying on the mission of the social enterprise.
Although some states have enacted constituency statutes that allow directors to consider non-shareholder interests when making decisions in takeover contexts, these statutes are rarely invoked and have little case law to support their interpretation. 42 Ultimately, directors of for-profit corporations are required to consider shareholder wealth maximization above all else in the context of change-of-control situations-when the company is "for sale" and also when reacting to a perceived threat of takeover. Moreover, in daily decision-making, the protection of the business judgment rule may be revoked if a director "confesses" to making a decision to promote social good rather than increase profit. 43 For social enterprises, this is a sufficiently likely scenario that the threat of being sued for pursuing a social mission can stifle the social entrepreneur attempting to use a for-profit model to benefit society. consideration of shareholder interests while also allowing consideration of other stakeholder interests. 49 Some statutes explicitly list allowable stakeholders, some apply to directors but not officers, and a few have opt-in provisions. 50 Essentially, constituency statutes allow directors to consider some stakeholders in certain contexts. Constituency statutes do not require directors and officers to consider stakeholders when making decisions and do not prioritize non-shareholder stakeholders over shareholders. In his essay exploring the new L3C hybrid social enterprise entity, John Tyler sums up the effect of constituency statutes on social enterprises: [T] here are strong legal and practical arguments that decisions to benefit non-shareholder interests or minimize effects on nonshareholders must still be justified relative to shareholder value . . . .
D. Constituency Statutes
[B]ecause maximizing shareholder value appears to be the dominant applicable theory for purposes of the for-profit corporation . . . constituency statutes may not generally protect directors motivated by a desire to maximize benefits to non-shareholder interests when doing so has no legitimate benefit to shareholders.
51
The resultant insecurity has caused many mission-driven corporations to structure their enterprises creatively in an attempt to protect their corporate mission with shareholder agreements, stock class restrictions, non-profit arms, and amendments to the corporation's articles, all with limited success.
52 B Lab encourages companies seeking B Corp Certification to incorporate in a state with a constituency statute; however, the extent of the protection to dual mission corporate directors is unclear.
53 Some social enterprises have gravitated toward the limited liability company, which allows increased flexibility in its organizational documents. LLCs, however, are also often less attractive to investors, particularly institutional investors, because of the lack of ownership transferability and inability to go public. Other businesses have avoided the existing corporate law barriers by creating separate non-profit arms or related foundations. 54 In response to this struggle to fit within the confines of the traditional corporate structure and existing corporate law, B Lab enlisted a corporate attorney to draft model legislation and began a nationwide campaign to create a new legal business form, the benefit corporation.
E. Model Benefit Corporation Legislation
Unlike LLCs, which originated in the early 1990s, benefit corporations are not a completely new type of business entity. Under the model legislation, benefit corporations are traditional corporations, incorporated under a state's general corporate law, that have elected to be subject to special provisions that impose stricter accountability and transparency requirements and explicitly alter some traditional corporate norms. 55 States that have adopted benefit corporation legislation add the legislation to the existing corporate code and companies elect benefit corporation status, much like statutory close corporation provisions.
56
The main characteristics of benefit corporations are: (1) a requirement that the corporation have a purpose to create a material positive impact on society and the environment; (2) a requirement that directors consider non-shareholder interests as well as shareholder interests when making decisions; and (3) a requirement to publish an annual report of its social and environmental performance measured by an independent, third-party standard. A benefit corporation must adopt a general purpose to create a "material, positive impact on society and the environment, taken as a whole, as assessed against a third-party standard, from the business and operations of a benefit corporation." 59 Benefit corporations are allowed to have a specific public benefit as well, and the model legislation lists many possibilities, including: providing low-income or underserved individuals or communities with beneficial products or services, promoting economic opportunity for individuals or communities beyond the creation of jobs in the ordinary course of business, preserving the environment, and improving human health. 60 The legislation was written so that financial interests of the corporation do not necessarily take precedence over the public benefit purposes.
Directors of a benefit corporation are required to consider the effects of any action or inaction on shareholders, employees, customers, the community, and the environment. 61 Additionally, the legislation explicitly requires directors to consider both the long-term and shortterm interests of the corporation and to consider how decisions will affect the corporation's ability to accomplish its general public benefit purpose. 62 In theory, shareholders could bring an action against directors and officers for failure to create a positive social and environmental impact, but they could not bring a claim for failure to maximize profit. 63 The legislation does limit director liability for monetary damages, however, so shareholders may be limited to injunctive relief from a court. 64 Further, a benefit corporation is required to create and publish an annual benefit report that includes a description of the ways the corporation created a material positive impact and any ways it failed to accomplish creating a positive impact. 65 It is also required to explain why it chose, and how it applied, the third-party standard that it used. 66 Benefit corporations are not required to use the third-party standard created by B Lab, nor become B Corp certified, but they must use a third-party organization that provides comprehensive, credible, independent, and transparent standards. 67 Of course, B Lab's B Corp Certification is a possible third-party standard, but there are many other third-party standards available as well. B Lab published a list of recommended third-party standards including: The Global Reporting Initiative (GRI), GreenSeal, Underwriters Laboratories (UL), ISO2600, and Green America. 68 Some organizations may provide a better fit for a particular industry, business size, or regional area. Although the model legislation allows organizations to choose any third party standard, to eliminate the potential for fraud and to allow for ease of data collection, Kansas should consider limiting the choices to a few well-known and respected standards.
Maryland was the first state to pass benefit corporation legislation in April 2010. 69 Since then eighteen additional states and the District of Columbia have passed the legislation.
70
Three more states have introduced the legislation 71 and Washington has passed "Special Purpose Corporation" legislation that requires corporations to adhere to a thirdparty corporate social responsibility standard if the requirement is included in the articles of incorporation.
72
F. Other Hybrid Entities
In addition to the benefit corporation, there have been other new "hybrid" legal entities adopted by various states. The limited liability low profit company (L3C) is the most successful, having been adopted by nine states to date. 73 The L3C was created to attract program-related investments (PRIs) from foundations. 74 The idea is that, although 67 foundations have the latitude to invest in businesses that have a charter substantially similar to the mission of the foundation, due diligence to research PRIs is costly and time consuming. As a result, most foundations overlook the potential investment opportunity in for-profit companies that have missions that would qualify for the funding. The L3C seeks to rectify this by putting explicit language, sanctioned by the IRS for PRIs, in its organizational documents to make it easier for foundations to recognize the L3C as a potential investment. 75 Ultimately, proponents hope that the IRS will recognize L3Cs as preemptive program-related investments. 76 On the same day that benefit corporation legislation passed in California, the legislators also passed the Corporate Flexibility Act, making the flexible purpose corporation another incorporation option for social entrepreneurs. 77 Flexible purpose corporations must include in their articles of incorporation a statement of specific purpose. 78 The purpose can either be one of the activities that charitable organizations are authorized by the IRS to have for tax-exempt status, or it can be a purpose of providing a long-term or short-term benefit to the corporation's employees, suppliers, customers, creditors, the community and society, or the environment. 79 Flexible purpose corporations are not required to be assessed by a third-party standard or to pursue a general public benefit the way that benefit corporations must. 80 They are permissive and allow directors to consider the specific purpose when making decisions, much like constituency statutes, but do not require directors to consider other non-shareholder stakeholders when making Program-related investments are investments made by foundations to support charitable activities that involve the potential return of capital within an established time frame. Tax-exempt section 501(c)(3) private foundations are required to distribute 5% of their income each year for charitable purposes, either in the form of grants or investments. If they choose to invest the money, any investment must qualify as a PRI, which as defined by sections 4944(c) and 170(c)(2)(B) of the Internal Revenue Code are those investments with primarily religious, charitable, scientific, literary, or educational purposes.
Id.
75. The Concept of the L3C, AMERICANS FOR COMMUNITY DEVELOPMENT, http://americansforcommunitydevelopment.org/concept.html (last visited Jan. 10, 2012).
76. Cf. BENEFIT CORPORATION WHITE PAPER, supra note 11, app. C 3 (noting that the IRS has not approved program-related investments in L3Cs and this may pose a risk to foundations who invest in L3Cs "as somehow 'pre-approved' by the IRS"). decisions the way benefit corporation statutes do. 81 The statute protects flexible purpose corporations from lawsuits for failure to maximize shareholder profit in change-of-control situations without the added requirement of transparency or mandate to produce a social benefit. 82 Maryland, the first state to pass benefit corporation legislation, later passed a benefit LLC statute modeled on the benefit corporation legislation. 83 The addition of the benefit requirements to the LLC statute was likely unnecessary as the LLC form is highly flexible and can accommodate social enterprises with ease. Unlike the L3C, which was created with a specific purpose of increasing investments from foundations, the benefit LLC in Maryland merely provides the added benefit of branding. Washington has also passed legislation allowing incorporation of social purpose corporations. 84 The legislation is very similar to benefit corporation legislation except that directors are not mandated to consider other stakeholders. Instead, directors may consider other stakeholders when making decisions, much like under a constituency statute.
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The rise in the number of social enterprise statutes enacted in recent years is promising as a sign that the public and legislators recognize the need for additional entity forms. There is a possibility, however, that the vast number of statutes will create unnecessary competition-for example, between the flexible purpose corporation and the benefit corporation in California-frustrating the effort and ultimately causing more difficulty for consumers.
III. ANALYSIS
Commentators on the new benefit corporation legislation have thus far been critical, not only of distinct provisions of the Model Benefit Corporation Legislation, but of the legislation generally. some argue that benefit corporations are unnecessary and that current corporate law is adequate to accommodate mission-driven businesses, 87 those who support the idea of social enterprise legislation have concerns that the vagueness of the public-benefit requirement and the third-party standard opens the door to "greenwashing" or fraud. 88 Others argue that choosing to incorporate as a benefit corporation limits a company's ability to attract capital because investors are less likely to invest in companies without profit as the primary goal.
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A. Enhanced Legal Protection
Successor Concerns and Change-of-Control Scenarios
Whether directors of mission-driven businesses breach their fiduciary duties by considering non-shareholders when making decisions depends considerably on the context of the decision, and is anything but clear. 90 There is evidence to suggest that even decisions usually afforded protection by the business judgment rule may not be afforded such protection when a director explicitly states that a decision was made without regard for shareholder wealth maximization. 91 In a recent essay, Leo E. Strine is to employ still more men; to spread the benefits of this industrial system to the greatest possible number, to help them build up their lives and their homes. To do this, we are putting the greatest share of our profits back into the business.").
94. Strine, supra note 28, at 147-48.
Benefit corporation statutes clearly define the dual-mission purpose of socially motivated businesses and go one step further by requiring directors and officers to consider other stakeholders when making decisions. The legislation circumvents the debate over whether a corporation should consider other stakeholders to act ethically and bypasses the muddy waters surrounding fiduciary duties in traditional corporations by clearly articulating that the fiduciary duties for directors of benefit corporations extend to non-shareholder stakeholders. Whether the mandate is enforceable and specific enough to guide directors in decision-making is debated; and as time goes on, additional tweaking of the statutes may be necessary to ensure compliance and ultimately balance the rights afforded to shareholders and directors.
Critics argue that benefit corporation legislation allows directors to make excuses for poor decisions. While the benefit corporation legislation does give corporate directors enhanced protection from shareholder lawsuits for failure to maximize profit, directors in traditional corporations are already largely protected by the business judgment rule, absent a showing of waste, for day-to-day decisions.
95 A clear and distinct statute is needed because there is uncertainty as to whether the business judgment rule applies to social enterprises and directors are unable to act in the best interest of all stakeholders in change-of-control situations in many states. Further, the legislation potentially gives shareholders additional power to bring an action for a benefit corporation's failure to pursue the general public benefit to which it is committed. Although relief is limited to nonmonetary remedies, shareholders could potentially seek injunctive relief and alter the course of conduct of the corporation. 96 In addition, shareholders always have the ability to vote out a director or to sell their shares in the company if they are unsatisfied with the direction the company is taking. Finally, existing corporate law provides protection for self-dealing, misrepresentation, and fraud. 97 Benefit corporation legislation does not alter that external framework.
The important benefit that the legislation provides to social 95 . See supra notes 28-32 and accompanying text.
MODEL BENEFIT CORP. LEGISLATION § 102 (benefit enforcement proceeding) and § 301(c) (exoneration from personal liability generally) (B Lab 2013).
97. See, e.g., Schoenjahn, supra note 89, at 456 ("The business judgment rule does not blindly protect every decision that boards make . . . [it] does not protect directors who breach their fiduciary duties or make decisions without critically assessing the information necessary to reach an informed decision."). enterprises is that it rebuts the Unocal and Revlon standards, which are the certain legal impediments to any for-profit corporation in a nonconstituency statute state that does not adhere to profit maximization as its primary consideration. Additionally, the legislation clarifies the gray area surrounding director fiduciary duties in decision-making roles on a day-to-day basis. Some academics have minimized the need for this enhanced legal protection, 98 but successor concerns and fear of the company's mission becoming diluted at succession or after acquisition are common and well-founded. 99 As the table below illustrates, many socially conscious companies have fewer social initiatives after acquisition. Companies that are not running at maximum efficiency can be bought and "trimmed" to be much more profitable.
One goal-and one of the most important potential benefits-of incorporating as a benefit corporation is ensuring that the mission of the corporation will survive when the company is sold or the founder's successor takes over. By incorporating as a benefit corporation, Patagonia's founder, Yvon Chouinard, hoped to ensure that the mission of the corporation would survive. 105 According to Chouinard, Patagonia is trying to build a company that could last 100 years. . . . Benefit corporation legislation creates the legal framework to enable mission-driven companies like Patagonia to stay mission-driven through succession, capital raises, and even changes in ownership, by institutionalizing the values, culture, processes, and high standards put in place by founding entrepreneurs.
106
Most benefit corporation statutes require at least a two-thirds vote of all shareholders for the corporation to transition from a benefit corporation to a traditional corporation. 107 However, only California, Massachusetts, Delaware, and Colorado benefit corporation statutes explicitly provide for dissenters' rights, which may increase the likelihood of shareholder lawsuits from investors who are unhappy with a transition to or from benefit corporation status.
108
Allowing for want a piece of the market share for conscientious consumers. That is, a social enterprise may face a change in control transaction precisely because company earnings are not its only bottom line. dissenters' rights adds an additional layer of protection for corporations seeking benefit corporation status by ensuring that investors' and directors' interests remain aligned and preventing potential litigation.
Id
B. Branding and Differentiation
Although individual statutes vary by state, the public benefit requirement in the model legislation is purposely broad to avoid allowing companies to choose one narrow, specific public-benefit purpose and claim benefit corporation status. 109 This reduces the likelihood that a corporation will falsely market itself as "green" or socially beneficial when it is actually doing very little good overall. The model legislation also contains detailed descriptions of independent third-party standards, and B Lab has published guidelines for businesses choosing a third-party standard.
110 Despite this, much of the criticism of benefit corporations is due to the ambiguity of the third-party standard requirement.
111
Professor Dana Brakman Reiser, in a 2011 law review article, articulated this concern:
The requirement of general public benefit is vague and undefined. The determination of whether a particular organization's goals pursue a general public benefit is left to an unregulated third-party standards setter. . . . If a standard-setter clearly and transparently sets low standards, it may qualify unrelated entities to form as benefit corporations just as would a standard-setter with higher standards, leaving the door open to greenwashing or even fraud.
112
Socially conscious watchdog organizations have struggled for years to clearly articulate a set of metrics that effectively measures nonfinancial performance of companies.
113
Part of the complication in determining effective metrics is that there is no "one-size-fits-all" approach. Arguably, companies in less common industries would be marginalized if the statute was written with strict guidelines on the third- party standard that should be applied. Luckily, after years of working to measure non-financial performance and an increased demand for sustainability reporting from private companies, many reputable organizations have emerged, some tailored to specific industries and others more generalized. 114 The model legislation allows the company to determine the proper third-party standard and requires the company to disclose its reasons for choosing the standard. The provision from the model legislation prescribes requirements for a comprehensive standard that is "developed by an organization that is independent of the benefit corporation," is credible, and is transparent. 115 Although most companies that are willing to undergo enhanced scrutiny, greater transparency, and increased potential liability are likely quite committed to operating a mission-driven business, the lack of regulation and consensus on third-party standards is a legitimate concern.
116 It may be that states will be forced to amend their statutes in the future to restrict further the third-party standard requirement, or it may be that courts will ultimately offer further clarification as to the way the third-party standard should be applied and which standards qualify for benefit corporations. For example, a court may eventually need to rule on a case interpreting when a third party has the requisite experience and knowledge to develop an allowable third-party standard.
117
One important aspect of the benefit corporation reporting requirement is that it not only requires the company to report its successes in pursuing the general-and specific, if any-purpose, but also to report its shortcomings. 118 It requires the company to report its rationale for selecting or changing the third-party standard used to prepare the report. 119 117. E.g., MODEL BENEFIT CORP. LEGISLATION § 102 (B Lab 2013) (defining "third-party standard" as a standard that is comprehensive, developed by an independent organization, credible, and transparent). The third-party credibility requirement is satisfied only when a person is shown to have "access to necessary expertise to assess overall corporate social and environmental performance." Id. Without more specific criteria, this requirement is ambiguous and could lead to abuse.
118. §401(a)(1)(iii). 119. BENEFIT CORPORATION WHITE PAPER, supra note 11, at 18.
existing credible reporting standards, like the B Corp Certification or Global Reporting Initiative standards, as model third-party standards with room for additional organizations to apply for inclusion in the statute. It will be up to the states or the shareholders to demand a highly credible reporting standard, the legitimacy of which may have important consequences for the long-term success of the benefit corporation. Traditional corporations increasingly generate "sustainability reports" with varying levels of transparency and reporting criteria.
120 It is difficult for many small social enterprises to compete with large marketing budgets and resources. If the benefit corporation is successful in gaining notoriety and respect for good business practices, the higher transaction costs of mandatory reporting and analysis incurred annually by benefit corporations may be offset by the savings in marketing and branding required to convince consumers of the sustainability and socially beneficial policies of the organization. Labels like "organic" and "fair trade" have established this type of legitimacy and consumer trust; however, without additional regulation and oversight, the benefit corporation may find this level of acceptance unattainable. B Corp certified companies, for example, are randomly audited and information is verified when the company initially seeks certification. Allowing courts to order a similar audit of benefit corporations, as a remedy in a benefit enforcement proceeding, would likely achieve a higher level of legitimacy for the benefit corporation "brand."
C. Access to Capital and Financial Incentives
Benefit corporations have been criticized for their inability to attract capital because investors are more likely to be interested in corporations with profit as the primary motive. 121 However, the rapid growth of Socially Responsible Investing (SRI) and Impact Investing tends to prove that investors are looking at factors other than simply the highest return when choosing where to invest their money. 121. Schoenjahn, supra note 89, at 471-72. 122. Perspectives on Progress: The Impact Investor Survey, JP MORGAN AND GLOBAL IMPACT INVESTING NETWORK, at 21 (Jan. 7, 2013), available at http://www.thegiin.org/cgibin/iowa/download?row=489&field=gated_download_1 (surveying a set of 99 impact investors, each managing more than $10 million in assets, who expect investing to grow from eight billion in movement currently represents almost ten percent of U.S. assets under management, roughly $2.3 trillion. 123 Traditionally, socially responsible investors boycotted companies that engaged in "bad" behavior-tobacco, alcohol, weapons, etc. More recently, investors have begun to seek out "good" companies and invest in enterprises that will have the most social impact, called Impact Investing.
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A 2009 report published by the Monitor Institute, a philanthropy and nonprofit management consulting firm originally founded by Harvard economist Michael Porter, estimates that Impact Investing has the potential to grow to about one percent of total managed assets, approximately $500 billion, over the next five to ten years.
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B Lab has developed a Global Impact Investing Ratings System (GIIRS) that provides rating and analytics for social and environmental impact of companies and funds similar to financial ratings and analytics.
126 Launched in September 2011, it now boasts over $4 billion impact assets under management, provides ratings for 246 companies and 32 funds, and has an additional 103 companies and 28 funds in the works. 127 How much Impact Investing and SRI will grow in years to come is anyone's guess, but the trend of investing with more in mind than financial return is undoubtedly growing and may give social enterprises access to additional revenue streams.
Although IRS regulations for tax-exempt nonprofits are rigid, benefit corporations, like L3Cs, can qualify for program-related investments, and it is possible that eventually legislators at the federal level may be persuaded to give tax advantages to benefit corporations. Philadelphia recently gave tax preference to certified sustainable businesses-B Corp certified businesses included-in the form of a tax credit of $4,000. 123. Benefit corporation legislation offers greater protections for missiondriven social enterprises to go public, more confidence in taking on new investors, and more legal certainty, thus eliminating a large financing barrier. Benefit corporations that are financed with private equity or venture capital are more likely to attract patient investors who are aligned with companies' missions and goals. As benefit corporations become more widespread and well-known, additional financial opportunities and incentives will likely materialize.
D. Kansas
Kansas Economic Climate
Nationally and statewide, the administrative focus has been on the best way to create jobs. Governor Sam Brownback's administration has made growing the Kansas economy and creating more jobs the central focus of legislative efforts.
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The Kansas Chamber of Commerce includes "free enterprise" and "removing obstacles that impede job creation" as core principles. 131 New tax legislation and current economic conditions are estimated to produce a $327 million budget shortfall in the fiscal year beginning in July 2013, which will limit the amount of funding available to state funded social programs. 132 Adopting benefit corporation legislation in Kansas, while not a substitute, would encourage social entrepreneurs to create startups in the state and may help bridge the gap by addressing social need in certain sectors. Kansas has ample opportunities for socially focused businesses-from agriculture, technology, and energy production, to manufacturing-and has a wide variety of industries that align with many existing social ventures. Any business can be a for-benefit business when it adopts best practices in core areas like employment, the environment, and community impact.
Farming and agriculture provide ample opportunities for social ventures-for example, organic farming is one of the fastest growing agricultural segments in the country. 133 The Kansas Department of Agriculture lists over eighty certified organic producers in the State.
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The current administration is also focusing on the problem of declining populations in rural Kansas. Small farming operations, local distributors, or retailers may be a potential source of new jobs and population growth if given the proper incentives. The high-speed Google Fiber initiative has already prompted entrepreneurs and city officials in Kansas City to explore possible businesses that may develop around the new technology.
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Although benefit corporation legislation has been introduced in a number of Midwestern states, it has yet to be introduced in Missouri, which would give Kansas the added advantage of being the state of choice for social entrepreneurs looking to incorporate a business in the Kansas City metropolitan area.
A few companies in the area have recently become B Corp certified. Ogden Publications, in Topeka, Kansas, became a B Corp certified company in May of 2010. 136 The company boasts a variety of wellknown and niche publications including: Mother Earth News, Natural Home, Utne Reader, Grit, Gas Engine, and Motorcycle Classics. 137 In Kansas City, Big Vision Media Group, a branding and marketing 133 The brilliance of the benefit corporation legislation is that it bypasses the debate of to what extent corporations should act ethically and instead, recognizing that a growing number of entrepreneurs are seeking to create socially-focused for-profit companies, creates an entirely voluntary process by which corporations and investors can choose to be held to higher levels of accountability. The legislation uses free market principles to allow a new type of for-profit business model to flourish while also addressing social issues. South Carolina Representative Tommy Stringer (R), who introduced the recently enacted benefit corporation legislation in South Carolina, pointed to the potential for private enterprises to address social problems:
By passing the South Carolina Benefit Corporation Act, we have joined the vanguard of states that are looking beyond government programs to solve our social problems. This inventive legislation will unleash the generosity of existing South Carolina businesses who wish to promote their commitment to corporate responsibility. Furthermore, this legislation enhances our ability to attract new businesses to our state that are willing to invest in our future.
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It reduces the potential for litigation by ensuring that investors and directors are on the same page in terms of commitment to the company's mission and opens up new potential funding sources as the number of investors looking for social impact in addition to financial return grows. Delaware recently passed its own version of benefit corporation legislation. 143 Rather than follow the model legislation, Delaware came up with its own version of the legislation, with many of the essential requirements stripped out. Most importantly, the Delaware legislation makes a third-party standard optional, 144 reduces the reporting requirement to biennially and only to shareholders, 145 and requires a specific public benefit purpose rather than a general public benefit requirement. 146 The Delaware version includes other variations from the model, including: a requirement of 90% shareholder approval to become a public benefit corporation; 147 dissenters' rights for shareholders voting "no" to public benefit corporation status; 148 a majority vote (rather than a two-thirds vote requirement) to approve the merger or sale of the company; 149 and the requirement that the corporation include "PBC" or some variant in its legal name.
150
The first two important changes are the lack of a third-party standard requirement and the lack of a public reporting requirement, which are cornerstones of the model legislation. As previously mentioned, the third-party standard has been the subject of criticism because of the possibility for abuse. These concerns, however, stem from the possibility that a company could seek out a weak standard to use in annual reporting rather than a well-respected third-party standard. This concern about potential "greenwashing" becomes particularly wellfounded when there is no third-party standard requirement at all. Combined with the lack of public reporting requirements and the Public Benefit Corporation (or PBC) naming convention, the lack of third-party standards creates the likelihood that a company could misrepresent its overall social, environmental, and governance achievements while benefiting from the "PBC" brand. The combination of these provisions has the potential to significantly undermine public transparency and accountability, two tenants of the model legislation.
The third important divergence from the model legislation is the specific public benefit purpose requirement. Unlike California's Flexible Purpose Corporation, which allows for a narrow purpose only, the Delaware legislation, while requiring a specific public purpose, also contains overarching language that may, in fact, be more stringent than even the model legislation's "general purpose" requirement. The Delaware law requires directors to "manage or direct the business and affairs of the public benefit corporation in a manner that balances (1) the pecuniary interests of the stockholders, (2) the best interests of those materially affected by the corporation's conduct, and (3) the specific public benefit or public benefits identified in its certificate of incorporation." 151 So, although the statute requires a specific public benefit, it requires directors to "balance" the interests of shareholders, stakeholders, and the public benefit(s). By contrast, the model legislation only requires directors to "consider" the interests of a list of stakeholders.
Despite Kansas's history in following Delaware's corporate law, there are good reasons to instead pass a modified version of Delaware's public benefit corporation legislation. Colorado recently passed a version similar to the Delaware version, except it includes annual public reporting requirements and, at least implicitly, requires a third-party standard.
152 Kansas, like Delaware, does not have a constituency statute protecting directors of dual-mission companies. The emergence of social enterprises in recent years puts Kansas at a distinct disadvantage in attracting any market share in this emerging sector. Kansas should therefore consider adopting a version of the model legislation or version similar to Colorado's with explicit provisions requiring an independent third-party standard. 
Recommended Provisions
To maximize the value of benefit corporation legislation, both to social enterprises and to Kansas, the following recommendations should be included in any provisions adopted by the State. First, the legislation should include dissenters' rights both in the context of traditional corporations switching to benefit corporation status and for benefit corporations switching to traditional corporation status. Second, Kansas should only adopt the requirement of a designated benefit director if additional qualifications are included. Third, the legislation should allow only a select few third party standards and require annual benefit reports be recorded within a public database.
a. Dissenters' Rights
Although the model legislation is thorough, most states have adopted a version of the model legislation to suit their own needs and address concerns. California, Massachusetts, Delaware, and Colorado are the only states to adopt dissenters' rights for shareholders opposed to the transition to a benefit corporation. In California, dissenting shareholders who oppose the transition to or from benefit corporation status have appraisal rights. 153 The risk in not adopting dissenters' rights, in addition to undermining the overall goal of aligning shareholder and director interests, is an increased risk of litigation from the dissenting shareholders. 154 On the other hand, allowing dissenters' rights for all minority shareholders makes it difficult for cash-strapped start-ups and early stage companies to elect benefit corporation status. 155 Although adopting dissenters' rights may dissuade some companies from electing benefit corporation status, the potential cost of litigation far outweighs the cost of any cash payout to dissenting shareholders. Most companies interested in becoming benefit corporations are socially conscious companies with strong ethical and philanthropic goals. These companies likely have investors and shareholders who support the ethical focus of the company and are less likely to object to its electing benefit corporation status. Despite this, a corporation with profit as its primary 153 . CAL. CORP. CODE § § 14603-14604 (2012). 154. See Murray, supra note 34, at 36 (warning that states that do not adopt dissenters' rights are "likely to face lawsuits from shareholders who object to the altering of the fundamental nature of their investment").
155. BENEFIT CORPORATION WHITE PAPER, supra note 11, at 27. purpose, and social benefit second, is a profoundly different investment-and may generate a very different rate of return-than a corporation that puts the two on par or elevates social benefit above profit. Likewise, a benefit corporation transitioning to a traditional corporation is a fundamentally different investment for a shareholder who values transparency, accountability, and social impact. Kansas should consider adopting dissenters' rights in both contexts, but only if there is no accessible marketplace to sell the shares. For example, dissenting shareholders of publicly traded companies would not be afforded the extra protection of appraisal rights. Admittedly, adopting dissenters' rights disproportionately affects small growing companies unable to buy back dissenting shares. Despite this, it is in the State's best interest to reduce the potential for litigation and protect and encourage investment. These public policy rationales outweigh the provision's potential for inhibiting adoption by a select few companies.
b. Benefit Director
The requirement of a benefit director-an independent director charged with writing an opinion as to whether the corporation, directors, and officers complied with the general and specific benefit requirements-should only be adopted if additional qualifications are included. 156 The model legislation requires that the benefit director be independent but allows the person to serve simultaneously as benefit officer. 157 The benefit officer is charged with the duty of preparing the benefit report. 158 To prepare a report articulating the achievements and setbacks in pursuing benefit goals, the officer would need to be intimately involved in the day-to-day operations and strategic plans of the corporation. One person holding both positions of director and benefit officer necessarily creates a conflict of interest by effectively eliminating the requirement that the benefit director be independent. 159 While the benefit director provision was included to add an additional layer of transparency, it may have the opposite effect. 160 Particularly in a small corporation, every director and officer should stand behind the benefit report and be aware of the benefit activities of the corporation. Dedicating one director as the spokesperson and certifier of the benefit report may deflect attention away from other directors and officers and potentially make the benefit director a target for replacement when benefit activities do not meet shareholders' expectations. 161 The benefit director may consequently be placed in the position of blaming other directors and officers for their failure to meet benefit goals, or risk replacement. If the reasons for a poor benefit report are systemic, replacing the benefit director would do little in the way of remedying the problem but may allow the corporation to avoid answering to shareholders in the short term.
If the goal of the benefit director is to enhance accountability, then the provision should include specific qualifications for the independent director. The provision could require, for example, that the benefit director be knowledgeable about or have prior experience with the thirdparty standard used to create the report. Otherwise, the director's opinion is of little value to shareholders. States considering including the benefit director position in the legislation should include additional qualification requirements, disallow the same person serving as benefit officer, and exempt small corporations-whether or not a statutory close corporation-from the requirement. 162 Alternatively, Kansas can choose to follow the approach taken by Delaware and Colorado and leave these provisions out.
c. Enforcement and Accounting
To avoid the potential of benefit corporations adopting weak thirdparty standards, Kansas should consider amending the third-party standard requirement by adopting a few specific standards that meet the statutory criteria of comprehensiveness, credibility, independence, and transparency. Understandably, B Lab has refrained from promoting its own metrics as the only possible third-party standard so as to avoid accusations that it is acting in self-interest with the legislative effort. The 161. § 302(c) (requiring the benefit director to include a statement of opinion as to whether the benefit corporation fulfilled its general and specific benefit goals).
162 reality, however, is that passage of the legislation in numerous states will spur many new companies-and not all of them an experienced nonprofit like B Lab-to create third-party certifications and assessments.
It would be wise for Kansas to adopt a few proven third-party standards and periodically review them to include additional industryspecific standards as needed. For example, because a benefit corporation is not required to obtain certification, but rather is required to use thirdparty standards to do a self-assessment, it makes sense that states adopt third-party standards providers who offer use of the standards without charge. Currently B Lab and Global Reporting Initiative (GRI) offer their assessment tools without charge. 163 Certifications or third-party standards assessments, other than those approved by the State, may be valuable to benefit corporations but ideally would not impact whether a company maintains benefit corporation status.
Requiring benefit corporations to use the standards put in place by one of only a few well-established third-party organizations would make it easier to implement a judicial remedy for shareholder suits (benefit enforcement proceedings). Specifically, rather than being limited to injunctive relief, courts would be able to require benefit corporations to bear the cost of a third-party audit in response to claims that the company has failed to serve a general public benefit. Adopting third-party standards of organizations that are capable of performing thorough independent audits and allowing an audit as a potential judicial remedy will give shareholder investors extra assurance that the corporation is fulfilling its dual mission and is accurately representing its efforts in annual reports.
Kansas should also consider requiring that benefit corporations register with the Attorney General's office, in the same way that charitable organizations do, by filing a copy of the annual benefit report with the office. 164 This central database would aid consumers in verifying benefit corporations and allow them to compare sociallyfocused organizations before investing or donating. Also, it would help the State and others track compliance with the annual benefit report requirement and create easy access to data on the measurable social, community, or environmental impact of registered benefit corporations.
Benefit corporation incentives are also gaining popularity. San 163. BENEFIT CORPORATION WHITE PAPER, supra note 11, at 24. 164. Illinois recently added such a registration requirement to benefit corporation legislation passed August 2012 (effective January 1, 2013). S.B. 2897, 97th Gen. Assemb, (Ill. 2012).
Francisco and Philadelphia now offer certain financial incentives to benefit corporations and a few universities have begun tuition forgiveness programs for students who go to work for benefit corporations. If the Kansas government or if other institutions in the State desire to offer tax advantages or other financial incentives to these types of social enterprises to encourage their growth, defined third-party standards will enable them to identify fraud or track and regulate businesses receiving incentives. Offering tax breaks or financial incentives, including encouraging local government product and service appropriation, could increase the desirability of incorporating in Kansas.
States that are resistant to the new legislation will likely be at a distinct disadvantage when it comes to attracting market share in this emerging sector of social enterprise. Encouraging social enterprises may help states address pressing societal needs that are not fully met by nonprofit assistance and government programs. For example, B Corp certified companies are 55% more likely to cover some of the cost of insurance for their employees and 68% more likely to donate 10% or more of their profits to charity each year. 165 Social businesses are more likely to put offices in low socio-economic areas, like inner cities, and to engage with the community to address issues of poverty or education. 166 Innovative young thinkers are even willing to take a pay cut to work for socially responsible businesses. 167 Cultivating a climate open to social enterprise is one step toward attracting intellectual capital to the State. Tying incentives to local social benefits would help attract socially motivated companies to Kansas and help to address some of the State's pressing social needs. Eliminating legal barriers that exist for social enterprises is one step toward growing local economies and creating more jobs.
Benefit corporation legislation has passed with bi-partisan support in every state that has adopted it. It costs the states little to nothing, has the potential to attract growing businesses and start-ups, and is completely voluntary for companies and shareholders alike. The legislation, in other words, is non-threatening. By creating distinct provisions under state corporate law in which shareholders, officers, and directors must affirmatively choose to participate, it avoids the intense ethical debate of whether corporations should be socially responsible. The legislation does not impose ethical obligations on existing corporations, nor does it imply that all corporations should be benefit corporations. Instead, it allows lawmakers to recognize the growing social enterprise movement while eliminating barriers to continued growth and leaving it up to the market to do the rest.
IV. CONCLUSION
Although benefit corporations are relatively new and untested, there is a growing demand for socially conscious businesses and a need for new legal business forms to accommodate them. Businesses that are firmly committed to pursuing social and environmental benefits should not be intimidated by traditional corporate norms and forced to bypass their mission for fear of litigation. Regardless of the specific legal reality faced by individual businesses, there is a strong and persistent assumption that profit maximization is the primary and central purpose of the corporation. Benefit corporation legislation includes a clear articulation of fiduciary duty by mandating the consideration of more than profit when making decisions. This clear articulation, along with a public benefit requirement, serves as notice to potential investors that the corporation, at minimum, will not make decisions to increase profitability if the decision will have a negative impact on society or the environment and, at maximum, may make decisions that reduce profitability in order to provide a public benefit.
Given the spike in socially conscious investors and funds, a clear framework for socially minded businesses allows access to financing that may be more patient and is closely aligned with the goals of the organization. The certainty of the legal framework should encourage businesses to scale and take on additional investors, and encourage entrepreneurs to create more socially focused businesses.
The benefit corporation gives social enterprises a way to differentiate themselves from other corporations that have large marketing budgets and make misleading claims about social and environmental responsibility. Benefit corporation legislation is a way for companies to embrace the social responsibility claims that many companies make-to "walk the walk" rather than just "talk the talk." As with any new legislation, benefit corporation statutes will certainly create some questions about how the statutes will apply in certain situations and how courts will interpret them. In particular, additional checks on the thirdparty standard providers or acceptable third-party standards will likely be required, although Kansas has the opportunity to limit potential misuse of the third-party standard requirement at adoption of the legislation. Despite its uncertainties, benefit corporation legislation takes an important step toward recognizing and encouraging an emerging sector of innovation and entrepreneurial spirit, and has the potential to alter the landscape of corporate America.
